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Court of Appeals of the District of Columbia 


No. 5646. 

John J. Murphy, Appellant, 

vs. 

O. M. Addison. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 76464. 

0. M. Addison, Plaintiff, j 

vs. 

John J. Murphy, Defendant. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Co^irt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Declaration. 

Filed March 20, 1929. j 

In the Supreme Court of the District of Colombia. 

Law. No. 76464. 

0. M. Addison, Plaintiff, 

vs. j 

John J. Murphy, Defendant. 

First Count. I 

The plaintiff, 0. M. Addison, by his attorney^ Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-wit, on the 23rd day of January, 1928, 

1—5646a 



2 JOHN J. MURPHY VS. 0. M. ADDISON. 

the plaintiff delivered to the defendant the sum of $1,900 
for the purchase of a promissory note then and there be¬ 
longing to the defendant, which the plaintiff agreed to buy 
and the defendant agreed to sell; that notwithstanding said 
agreement and the delivery by the plaintiff to the defendant 
of the sum of $1,900, the defendant refused and neglected 
to deliver to the plaintiff either the said promissory note 
or the said sum of $1,900. or any part thereof, and although 
repeated demands have been made to the defendant to re¬ 
turn and repay to the plaintiff the said sum of $1,900, the 
defendant refused and still does refuse to return or repay 
the said sum or any part thereof. Wherefore the plaintiff 
brings this suit and claims the sum of $1,900 with interest 
from the 23rd day of January, 1928, besides costs. 

Second Count. 

The plaintiff, O. M. Addison, by his attorneys Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-wit, on the 21st day of March, 1928, the 
plaintiff delivered to the defendant the sum of $2,758 for the 
purchase of a promissory note then and there belong- 
2 ing to the defendant, which the plaintiff agreed to 
buy and the defendant agreed to sell; that notwith¬ 
standing said agreement and the delivery by the plaintiff 
to the defendant of the sum of $2,758, the defendant re¬ 
fused and neglected to deliver to the plaintiff either the said 
promissory note or the said sum of $2,758, or any part 
thereof, and although repeated demands have been made to 
the defendant to return and repay to the plaintiff the said 
sum of $2,758, the defendant refused and still does refuse 
to return or repay the said sum or any part thereof. Where¬ 
fore the plaintiff brings this suit and claims the sum of 
$2,758 with interest from the 21st day of March, 1928, be¬ 
sides costs. 

Third Count. 

The plaintiff, O. M. Addison, by his attorneys, Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-wit, on the 16th day of April, 1928, the 
plaintiff delivered to the defendant the sum of $3,050.24 for 
the purchase of a promissory note then and there belong¬ 
ing to the defendant, which the plaintiff agreed to buy and 
the defendant agreed to sell; that notwithstanding said 


JOHN J. MURPHY VS. O. M. ADDISON. 


3 


agreement and the delivery by the plaintiff to the defend¬ 
ant of the sum of $3,050.24, the defendant refused and neg¬ 
lected to deliver to the plaintiff either the said promissory 
note or the said sum of $3,050.24, or any part thereof, and 
although repeated demands have been made to the defend¬ 
ant to return and repay to the plaintiff the sdid sum of 
$3,050.24, the defendant refused and still doesj refuse to 
return or repay the said sum or any part thereof. Where¬ 
fore the plaintiff brings this suit and claims the sum of 
$3,050.24 with interest from the 16th day of April, 1928, 
besides costs. 

3 Fourth Count. ! 

The plaintiff, O. M. Addison, by his attorneys Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-wit, on the 23rd day of January, 1928, 
the plaintiff delivered to the duly authorized agfcnt of the 
defendant the sum of $1,900 for the purchase of a promis¬ 
sory note then and there belonging to the defendant, which 
the plaintiff agreed to buy and the defendant agreed to 
sell; that notwithstanding said agreement and the delivery 
by the plaintiff to the defendant of the sum of $1,900, the 
defendant refused and neglected to deliver to the plaintiff 
either the said promissory note or the said sum of $1,900, 
or any part thereof, and although repeated demands have 
been made to the defendant to return and rep^y to the 
plaintiff the said sum of $1,900, the defendant refused and 
still does refuse to return or repay the said sum or any part 
thereof. Wherefore the plaintiff brings this suit und claims 
the sum of $1,900 with interest from the 23rd day of Janu¬ 
ary, 1928, besides costs. | 

Fifth Count. 

i 

The plaintiff, O. M. Addison, by his attorneys Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-wit, on the 21st day of March, 1928, the 
plaintiff delivered to the duly authorized agent of the de¬ 
fendant. the sum of $2,758 for the purchase of 4 promis¬ 
sory note then and there belonging to the defendant, which 
the plaintiff agreed to buy and the defendant agreed to 
sell; that notwithstanding said agreement and the delivery 
by the plaintiff to the defendant of the sum of $2,758, the 
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defendant refused and neglected to deliver to the plaintiff 
either the said promissory note or the said sum of $2,758, 
or any part thereof, and although repeated demands have 
been made to the defendant to return and repay to 

4 the plaintiff the said sum of $2,758, the defendant 
refused and still does refuse to return or repay the 

said sum or any part thereof. Wherefore the plaintiff 
brings this suit and claims the sum of $2,758 with interest 
from the 21st day of March, 1928, besides costs. 

Sixth Count. 

The plaintiff, O. M. Addison, by his attorneys, Douglas, 
Obear & Douglas, sues the defendant John J. Murphy for 
that heretofore, to-\vit, on the 16th day of April, 1928, the 
plaintiff delivered to the duly authorized agent of the de¬ 
fendant the sum of $3,050.24 for the purchase of a promis¬ 
sory note then and there belonging to the defendant, which 
the plaintiff agreed to buy and the defendant agreed to 
sell,- that notwithstanding said agreement and the delivery 
by the plaintiff to the defendant of the sum of $3,050.24, the 
defendant refused and neglected to deliver to the plaintiff 
either the said promissory note or the said sum of $3,050.24, 
or any part thereof, and although repeated demands have 
been made to the defendant to return and repay to the 
plaintiff the said sum of $3,050.24, the defendant refused 
and still does refuse to return or repay the said sum or any 
part thereof. Wherefore the plaintiff brings this suit and 
claims the sum of $3,050.24 with interest from the 16th day 
of April, 1928, besides costs. 

Seventh Count. 

The plaintiff sues the defendant for money had and re¬ 
ceived by the defendant on January 23, 1928, on behalf 
of the plaintiff, that is to say, on January 23, 1928, the de¬ 
fendant received the sum of $1,900 for the account and bene¬ 
fit of the plaintiff, and thereafter, upon demand being made 
upon the defendant to pay and deliver to the plaintiff the 
said sum of $1,900 theretofore had and received by the de¬ 
fendant on behalf of plaintiff, the defendant refused and 
still does refuse to deliver to the plaintiff the said 

5 sum of $1,900, or any part thereof. Wherefore the 
plaintiff brings this suit and claims the sum of $1,900 
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with interest thereon from the 23rd day of January, 1928, 
besides costs. 

Eighth Count. 

The plaintiff sues the defendant for money had and re¬ 
ceived by the defendant on March 21, 1928, on behalf of 
the plaintiff, that is to say, on March 21,1928, the defendant 
received the sum of $2,758 for the account and benefit of the 
plaintiff, and thereafter, upon demand being mad^ upon the 
defendant to pay and deliver to the plaintiff the said sum 
of $2,758 theretofore had and received by the defendant on 
behalf of plaintiff, the plaintiff refused and sti}l does re¬ 
fuse to deliver to the plaintiff the said sum of $2,7j58, or any 
part thereof. Wherefore the plaintiff brings this suit and 
claims the sum of $2,758 with interest thereon from the 
21st day of March, 1928, besides costs. 

Ninth Count. ! 

I 

The plaintiff sues the defendant for money had and re¬ 
ceived by the defendant on April 16, 1928, on behalf of the 
plaintiff, that is to say, on April 16, 1928, the defendant 
received the sum of $3,050.24 for the account apd benefit 
of the plaintiff, and thereafter, upon demand being made 
upon the defendant to pay and deliver to the plaintiff the 
said sum of $3,050.24 theretofore had and received by the 
defendant on behalf of plaintiff, the defendant refused and 
still does refuse to deliver to the plaintiff the sa^d sum of 
$1,900, or any part thereof. Wherefore the plaintiff brings 
this suit and claims the sum of $3,050.24 with interest 
thereon from the 16th dav of April, 1928, besides costs. 

DOUGLAS, OBEAR & DOUGLAS, 
Bv JO. V. MORGAN, 

Attorneys for Plaintiff. 

6 Affidavit of Merit. 

Filed March 20, 1929. I 

j 

* * # # # # j « 

District of Columbia, ss : 

Jo. V. Morgan, being first duly sworn, does on oath de¬ 
pose and say that he is the attorney and agent of the plain- 
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tiff, duly authorized and directed to execute this affidavit 
on behalf of 0. M. Addison, plaintiff in the above entitled 
cause in which John J. Murphy is named defendant, and 
that the plaintiff has a just cause of action against the de¬ 
fendant as follows: On January 23, 1928, the plaintiff de¬ 
livered to one Frank R. Heley, agent for the defendant, the 
sum of $1,900 for the purchase of a promissory note or notes 
thereafter to be delivered by the defendant to the plaintiff, 
and on March 21, 1928, the plaintiff delivered to the said 
agent the sum of $2,758 for the same purpose, and on April 
16, 1928, delivered to the agent of the defendant the sum of 
$3,050.24 for the same purpose, such payments being evi¬ 
denced by checks payable to the order of the plaintiff and 
endorsed by the plaintiff to the said defendant, and there¬ 
after, as the affiant is informed and believes and expects 
to prove at the trial of this cause, said checks in the sums 
of $1,900, $2,758, respectively, were endorsed by the de¬ 
fendant and subsequently cashed at the bank of deposit on 
which they were drawn, and the said check for $3,050.24 was 
deposited to the credit of the defendant in the National 
Bank of Washington, wherein the said defendant carried 
an account. Notwithstanding the delivery of said sums of 
money to the agent of the defendant as aforesaid, the de¬ 
fendant refused and neglected to deliver to the plaintiff 

the notes for which the said checks or sums of monev were 

%■ 

given and refused to return to the plaintiff the said sums of 
money paid as aforesaid, or any part thereof, and 
7 still does refuse to pay the same, although repeated 
demands have been made upon the defendant to re¬ 
pay or return to the plaintiff the said sums paid to the agent 
of the defendant as aforesaid, and the plaintiff claims the 
sum of $7,708.24, with interest on $1,900 from January 23, 
1928, and interest on $2,758 from March 21, 1928 and in¬ 
terest on $3,050.24 from April 16, 1928, exclusive of all set¬ 
offs and just grounds of defense. 

JO. V. MORGAN. 

Subscribed and sworn to before me this 20th day of 
March, 1929. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D . C. 
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I 

Pleas. 

I 

Filed Mav 15, 1929- ! 

. 

# # # * # * i # 

i 

i 

1. The defendant for a plea to the first cohnt of the 
declaration says that the plaintiff did not on the 23rd day 
of January, 1928, nor at any other time, deliveij to the de¬ 
fendant the sum of $1,900.00, nor any other sum. The 
defendant denies that he owned a promissory nbte such as 
referred to in said count or that he agreed to sell such note 
to the plaintiff and says that he could not return to the 
plaintiff that which he never received or possessed. 

2. The defendant for a plea to the second cdunt of the 
declaration says that the plaintiff did not on the 21st day 
of March, 1928, nor at any other time, deliver to the defend¬ 
ant the sum of $2,758.00 nor any other sum. Tjie defend¬ 
ant denies that he owned a promissory note such as referred 
to in said declaration or that he agreed to sell si}ch note to 
the plaintiff and says that he could not return tjo plaintiff 

that which he never received or possessed 
8 3. The defendant for a plea to the thirtl count of 

the declaration says that the plaintiff did hot on the 
16th day of April, 1928, nor at any other time, deliver to 
the defendant the sum of $3,050.24, nor any other sum. The 
defendant denies that he owned a promissory note such 
as referred to in said declaration, or that he agreed to sell 
such note to the plaintiff and says that he could not re¬ 
turn to plaintiff that which he never received or possessed. 

4. The defendant for a plea to the fourth cohnt of the 
declaration says that he has no knowledge of the time, man¬ 
ner and circumstances under which plaintiff claims he de¬ 
livered the sum of $1,900.00 to defendant as alleged, but 
he denies that he received such sum either directly or 
through an agent and he denies that he had an ^gent for 
any such purpose. Defendant denies that he o^ned such 
a promissory note as is mentioned in said declaration and 
he denies that he ever agreed with plaintiff, either directly 
or through an agent, to sell or deliver any promissory note 
to the plaintiff, and he says that he could not deliver or 
return to the plaintiff that which he never received or 
possessed. 
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5. The defendant for a plea to the fifth count of the dec¬ 
laration says that he has no knowledge of the time, man¬ 
ner and circumstances under which plaintiff claims he de¬ 
livered the sum of $2,758.00 to the defendant as alleged, but 
he denies that he received such a sum, either directly or 
through an agent, and he denies that he had an agent for 
any such purpose. Defendant denies that he owned such a 
promissory note as is mentioned in said declaration and he 
denies that he ever agreed with plaintiff, either directly or 
through an agent, to sell or deliver any promissory note 
to the plaintiff and he says that he could not deliver or 
return to the plaintiff that which he never received or pos¬ 
sessed. 

9 6. The defendant for a plea to the sixth count of 

the declaration says that he has no knowledge of the 
time, manner and circumstances under which plaintiff 
claims he delivered the sum of $3,050.24 to the defendant 
as alleged, but he denies that he received such sum, either 
directly or through an agent for the purpose set forth in 
said declaration and he denies that he had an agent for any 
such purpose. Defendant denies that he owned such a prom¬ 
issory note as is mentioned in said declaration and he 
denies that he ever agreed with plaintiff, either directly or 
through an agent, to sell or deliver to the plaintiff such a 
promissory note as is mentioned in said declaration or any 
other promissory note. And for a further plea to said 
count, the defendant says that one Frank R. Heley, on, to 
wit: the 13th day of April, 1928, requested the defendant to 
cash a check on an out-of-town bank for the sum of $3,- 
050.24; that defendant refused to cash said check, assign¬ 
ing as a reason therefor that defendant did not have such 
a sum of money; that said Heley then requested defendant 
to allow him (Heley) to place the said check to the credit 
of defendant in defendant’s bank and when the monev 
represented by said check was collected to pay the amount 
thereof to him (Heley), to which defendant consented; that 
the said Heley placed said check to the credit of defendant 
in defendant’s account at the National Bank of Washington; 
that thereafter and upon the collection of said check, de¬ 
fendant gave the said Heley, in wdiose possession said check 
was and by whom the said check representing said sum was 
held and deposited as aforesaid to the credit of defendant, 
his (defendant’s) check for a like sum, which said check 
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was cashed by the said Heley on the 20th day of April, 
1928; and defendant denies that said Heley was acting as 
agent for defendant, and defendant further denies that he 
received any consideration for said transaction or 

10 that he received any part of the money therein in¬ 
volved or derived any benefit therefrom but says that 

he acted purely and solely upon the representations of said 
Heley and purely for the accommodation of saifl Heley. 

7. The defendant for a plea to the seventh pount of the 
declaration denies that he received on behalf of the plaintiff 
at any time the sum of $1,900.00 for the account and benefit 
of the plaintiff, and he says that he could not return to the 
plaintiff what he never received or possessed. 

8. The defendant for a plea to the eighth count of the 
declaration denies that he received on behalf <j)f the plain¬ 
tiff the sum of $2,758.00 for the account and benefit of the 
plaintiff and he says that he could not return to the plaintiff 
that which he never received or possessed. 

9. The defendant for a plea to the ninth ciount of the 
declaration denies that he received on behalf bf the plain¬ 
tiff the sum of $3,050.24 for the account and benefit of the 
plaintiff, and for a further plea to said count the defend¬ 
ant says that the circumstances connected with the said 
transaction are fully set forth in the defendant’S sixth plea, 
which defendant makes a part of this plea. 

ITAWKEN & HAVELL, 

S. M. HAWKEN, j 

Attorneys for Defendant . 

i 

Affidavit of Defense. 

*#*###* 

I 

District of Columbia, ss: \ 

I 

The defendant, John J. Murphy, being first cjuly sworn, 
says that he is the defendant above named, wherein O. M. 
Addison is the plaintiff; that he has a complete and meri¬ 
torious defense to the whole of plaintiff’s claim. 

11 This defendant denies that the said Frank R. 
Heley was his agent or that he ever represented him 

as such and he denies that he ever sold the plaintiff or 
agreed to sell the plaintiff any promissory notes or that he 

2—5646a 
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ever agreed to deliver to the plaintiff any promissory notes, 
and he denies that he has any knowledge concerning the 
statements made in plaintiff’s affidavit of merit with refer¬ 
ence to said promissory notes, except as hereinafter set 
forth. 

Defendant denies that he had any knowledge concerning 
the statement contained in said affidavit of merit that plain¬ 
tiff delivered to one Frank R. Helev, on January 23, 1928, 
the sum of $1,900.00, and he says that if the check represent¬ 
ing said sum bears the name of the defendant it was not 
placed thereon by the defendant nor with his knowledge or 
consent and is not the genuine signature of defendant but is 
a forgery; and defendant states that he received no part 
thereof. 

Defendant denies that he has any knowledge concerning 
the statement contained in said affidavit of merit that plain¬ 
tiff delivered to the said Frank R. Helev, on the 21st day of 
March, 1928, the sum of $2,758.00, and he says that if the 
check representing said sum bears the name of the defend¬ 
ant it was not placed thereon by defendant nor with his 
knowledge or consent and is not the genuine signature of 
the defendant, but is a forgery; and defendant states that 
he received no part thereof. 

This defendant says that on or about the 13th day of 
April, 1928, the said Frank R. Helev requested the defend¬ 
ant to cash a check on an out-of-town bank for the sum of 
$3,050.24; that the defendant told the said Helev that he 

did not have such a sum of monev; that the said Helev then 

* 7 %> 

requested defendant to allow him (Helev) to place said 
check to the credit of defendant in defendant’s bank and 
when said sum was collected to pay the amount 
12 thereof to him (Helev), to which defendant con¬ 
sented; that thereupon the said Helev placed said 
check to the credit of defendant in defendant’s account at 
the National Bank of Washington; that thereafter upon the 
collection of said check defendant gave the said Helev de- 
fendant’s check for a like sum, which said check was cashed 
by the said Helev on the 20th day of April, 1928; that said 
Helev was not acting as the agent of defendant, nor was 
the said transaction had with the said Helev as such, and 
if said Helev was acting in the capacity of agent for anyone 
he was not acting as such for the defendant; and this de- 
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fendant denies that he received any consideration for said 
transaction or that he received any part of the money 
therein involved or derived any benefit therefrofn, but says 
that he acted purely and solely for the accommodation of 
the said Heley. 

And finallv defendant denies that he ever had' anv trans- 
%/ * 

actions with the plaintiff or the said Heley concerning the 

sale, transfer or delivery of the promissory notes referred to 

in said affidavit of merit and he denies that he evier had anv 

«/ 

business transaction or transactions with thje plaintiff 
either directlv or through anv agent concerning anv mat- 
tor whatsoever, and he denies that he is indebted to the 
plaintiff in anv sum whatsoever. 

JOHN J. MlfJRPHY. 

Subscribed and sworn to before me this 14th dav of May, 
1929. | ~ 

JOSIE A. GORMAN, j [seal.] 
Notary Public\ D. C. 
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Joinder of Issue. 
Filed May 25, 1929. 


* 


* 


Comes now the plaintiff herein, by his attorneys, Douglas, 
Obear & Douglas, and joins issue on the Pleas filed herein 
bv the defendant. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff. 

| 

Memorandum. 

November 5, 1931.—Jury sworn and respited. 

i 

Supreme Court of the District of Columbia. 

Friday, November 6, 1931. 

Session resumed pursuant to adjournment, Mjr. Justice 
Gordon presiding. 


Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday pid after 
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this cause is further hoard and given to the jury in charge 
they upon their oath say they find for the plaintiff as to 
the third and ninth counts of the declaration in the sum of 
Three Thousand Fifty Dollars and Twenty-four Cents 
($3,050.24) with interest thereon from April 16, 1928; and 

that thev further find for the defendant as to counts one, 

•/ * 

two, four, five, six, seven and eight by the direction of the 
court. 

14 Motion for a New Trial. 

Filed November 11, 1931. 
*#**##* 


Now comes here the defendant, John J. Murphy, by his 
attorneys, Hawken & Havell, and moves the Court to grant 
a new trial herein on the following grounds, viz: 

1. Because the verdict was contrary to the evidence. 

2. Because of errors of law committed by the Court in the 
admission and exclusion of evidence. 

3. Because of errors of the Court committed in its charge 
to the jury. 

4. And for other reasons to be urged at the hearing 
hereof. 

HAWKEN & HAVELL, 

By S. McCOMAS HAWKEN, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, December 1, 1931. 

Session resumed pursuant to adjournment, Mr. Justice 
Gordon presiding. 

##**##• 

Upon consideration of the motion filed herein for a new 
trial, the same having been duly argued and submitted to 
the court, it is ordered that said motion be, and the same 
is hereby overruled and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein upon the third and ninth counts of the dec¬ 
laration, the sum of Three Thousand Fifty Dollars and 
Twenty-four Cents ($3,050.24) with interest thereon from 
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the 16th day of April, 1928, together with costsj of suit to 
be taxed by the clerk and have execution thereof. 

15 Further, it is considered that the pMntiff take 
nothing by this action as to counts one, two, four, 

five, six, seven and eight that the defendant go Hence with¬ 
out day be for nothing held as to said counts and!recover of 
plaintiff his costs of defense to be taxed by the clerk and 
have execution thereof. 

To the foregoing judgment the defendant by hjs attorney 
of record, in open court, notes an appeal to the Cburt of Ap¬ 
peals of this District; whereupon, an undertaking to act as 
a cost bond is hereby fixed in the sum of One Hundred Dol¬ 
lars ($100.00) with leave to deposit Fifty Dollars ($50.00) 
cash with the clerk in lieu thereof. 

Memoranda. 

December 22, 1931.—Undertaking on appeal ($100) for 
costs approved and filed. 

Proposed Bill of Exceptions filed. 

Assignments of Error. ! 

Filed December 22, 1931. 

####### 

1. The Court erred in granting Prayer No. 2 offered on 
behalf of the plaintiff. 

2. The Court erred in refusing to grant priyer No. 1 
offered on behalf of the defendant. 

3. The Court erred in refusing to grant prayer No. 2 
offered on behalf of the defendant. 

4. The Court erred in refusing to grant prayer No. 

16 3 offered on behalf of the defendant. 

5. The Court erred in refusing to grant prayer No. 
5 offered on behalf of the defendant. 

6. The Court erred in refusing to grant prayer No. 6 
offered on behalf of the defendant. 

7. The Court erred in refusing to grant prayer No. 7 
offered on behalf of the defendant. 

8. The Court erred in refusing to permit the defendant 
to amend his plea to the third and ninth counts of the 
declaration to read as follows: “The defendant! for a fur- 
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ther plea says he paid the said $3,050.24 on the 14th day of 
April, 1928, by check, which check was cashed by Heley, 
the agent of the plaintiff, on the 16th day of April, 1928. ” 

9. The Court erred in refusing to allow counsel for the 
defendant to argue to the jury that the evidence showed 
Heley was the agent of the plaintiff. 

10. The Court erred in stating to the jury that payment, 
to Helev was not pavment to the plaintiff. 

' 1 S. McCOMAS HAWKEN, 

Attorney for Defendant. 

Received copy of the above Assignments of Error this 
21st dav of December, 1931. 

JO. V. MORGAN, 

By HUGH H. OBEAR, 

Attorney for Plaintiff. 

Memorandum. 

January 25, 1932.—Bill of Exceptions submitted. 

17 Supreme Court of the District of Columbia. 

Thursday, February 25, 1932. 

Session resumed pursuant to adjournment, Mr. Justice 
Gordon presiding. 

The Bill of Exceptions taken at the trial of this cause 
and heretofore submitted was this day signed and made of 
record nunc pro tunc. 

Designation of Record. 

Filed January 12, 1932. 

The Clerk will please prepare the transcript of record 
on appeal herein and include the following: 

1. Declaration and affidavit of merit; 

2. Pleas and affidavit of defense; 

3. Joinder in issue; 

4. Memorandum: Jury sworn; 
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5. Memorandum; Verdict; 

6. Motion for new trial; 

7. Judgment; appeal and fixing of bond; 

8. Appeal bond filed; 

9. Bill of exceptions; 

10. Assignments of error. 

11. This designation. 

HA WREN & HAVELL, 

S. McCOMAS IIAWK^N, 
Attorneys for Defendant. 

Service of copy of foregoing designation of ijecord ac¬ 
knowledged this 12th dav of January, 1932. 

JO. V. MORGAN, 

By J. A. MARSHALL, 

Attorney for Plaintiff. 


18 Supreme Court of the District of Columbia. 

United States of America, 

7 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoijng pages 
numbered from 1 to 17, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript in cause No. 76464 at Law, wherein 0. jVL Addi¬ 
son is Plaintiff and John J. Murphy is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Asst. Clerk. 
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19 In the Supreme Court of the District of Columbia. 

At Law. 

No. 76464. 

0. M. Addison, 821 Southern Building, Plaintiff, 

vs. 

John J. Murphy, 402 6th Street N. W., Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for trial before Mr. Justice Gordon and a jury on November 
5th and 6th, 1931, Joseph Morgan, Esquire, appearing for 
the plaintiff, and S. McComas Hawken, Esquire, for the 
defendant.; 

Whereupon, the plaintiff, 0 . M. Addison, being first duly 
sworn, testified on his own behalf as follows: That his name 
is O. M. Addison; that he is a travelling salesman for the 
Kolynos Company; that he knows Frank R. Heley and has 
known him for ten years; that on the 23rd day of January, 
1928, the said Heley came to the plaintiff and requested him 
to give Heley $1,900.00 with which to purchase a note from 
the defendant, John J. Murphy; that the plaintiff gave to 
the said Heley a certified check dated January 16, 1928, 
drawn to the order of the plaintiff by the Peoples Home & 
Savings Bank of Muncie, Indiana, and plaintiff wrote on the 
back thereof, “Pay to J. J. Murphy; 0. M. Addison.” 

The said check was then identified by the witness, pur¬ 
porting to bear the following additional endorsement: “ J. J. 
Murphy; Frank R. Heley” with a further endorsement 
showing that the check had been cashed Januarv 25, 
1928. 

20 The witness further testified that he never received 
from Heley the note for the purpose of which the check 

was given; that on March 12,1928, the plaintiff gave the said 
Heley a similar check for $2,758.00 for the purchase of 
another note from the said J. J. Murphy, the said check bear¬ 
ing the same endorsement as the check of January 16, 1928, 
with an additional endorsement showing that the last men- 
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tioned check was cashed on March 21,1928; that tile plaintiff 
never received the note for which this last mentioned check 
was given; that on April 11,1928, the plaintiff gave the said 
Heley a third certified check for $3,050.24 on the same bank 
for the purpose of buying a third note from the said J. J. 
Murphy; that this third check bore the additional endorse¬ 
ment: “Pay to the order of J. J. Murphy; 0. M. Addison; 
credit account J. J. Murphy.’ ’ j 

Objection to the introduction in evidence of the tfwo checks, 
one for $1,900 dated January 16, 1928, and the other for 
$2,758 dated March 12,1928, having been made on the ground 
that there was no proof of the defendant’s signature in the 
endorsement, counsel for the plaintiff stated that if the de¬ 
fendant would swear that such were not his genuine signa¬ 
ture then the claim of the plaintiff with respect of tlje two said 
checks would be withdrawn, and that the plaintiff would then 
proceed solely on the check for $3,050.24. 

Whereupon plaintiff was withdrawn from the witness 
stand and the defendant, J. J. Murphy, was called as a wit¬ 
ness by the plaintiff, and, being first duly sworn, \| T as shown 
the check of January 16,1928, and also the check of March 12', 
1928, and asked if the endorsement on each check “ J. J. Mur- 

7 _ i 

phy” was that of the witness. The witness testified that the 
said endorsement on each check was not that of tljie witness 
but in each case was a forgery. 

Whereupon the plaintiff resumed the stand and testified 
that he never received any promissory note or n^tes from 
Heley for the purposes for which the checks had beejn given. 

The witness further testified that he had never inade any 
inquiry of the defendant or of anyone to ascertain if the 
defendant had any notes for sale or if the said Heley was 
defendant’s agent; that witness did not know the defendant 
and met him for the first time several months subse- 
21 quent to April 11, 1928, the date of the last qheck. 

I 

The Cashier of the National Bank of Washington, being 
first duly sworn, testified on behalf of the plaintiff, that the 
check of April 11, 1928, for $3,050.24, was credited to the 
account of J. J. Murphy in the said bank and that the said 

3—5646<z 
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check cleared on April 16, 1928, and the proceeds subject to 
the defendant’s check or other disposition. 

Whereupon the counsel for plaintiff asked the Court and 
was permitted to withdraw from the consideration of the 
jury the counts in the declaration relating to the first and 
second checks, namely, the check of January 16, 1928, for 
$1,900 and the check of March 12,192S, for $2,758.00. 

And thereupon counsel for plaintiff introduced in evidence 
the check dated April 11,1928, to the order of the plaintiff in 
the sum of $3,050.24 in words and figures as follows: 

“The Peoples Home & Savings Association. 

Muncie, Ind., Apr. 11,1928. No. 141,796. 

Pay to the order of O. M. Addison $3,050.24, 6%, three 
thousand fiftv dollars twentv four cents for stock No. 17742. 

m.‘l. hageman, 

President. 

J. M. HOHSENBACKER, 

Secretary 

To the Merchants National Bank, Muncie, Ind. 

Endorsements: “Pay to order of J. J. Murphy, O. M. 
Addison. Credit a/c J. J. Murphy.” (Check paid and can¬ 
celled bv Merchants National Bank, Muncie, Indiana, April 
17, 1928.) 

Whereupon the defendant, John J. Murphy, being first 
duly sworn, testified in his own behalf, that he never had 
any notes for sale; that Frank R. Heley was never his agent 
or represented him in any matter; that he never had any 
conversation with the said Heley in 1928 or at any other 
time regarding the buying or selling of any promissory 
notes; that he has known Frank R. Heley for a number of 
years; that the said Heley married a girl who was raised by 
this defendant and his wife; that on April 13, 1928, shortly 
before the close of banking hours, the said Heley came into 
defendant’s office, stating that he, Heley, had no bank 
account, and asked the defendant to let him, Heley, put a 
check in defendant’s bank for collection and requested the 
defendant to give Heley a check of his own in a like amount, 
which he, Heley, would hold until the said check cleared; 
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that the defendant thereupon in his own handwriting filled 
out a deposit slip for the amount of the check, handed Heley 
his passbook in the National Bank of Washington qnd per¬ 
mitted the said Heley to deposit the check to the credit of 
the defendant’s account in the National Bank of Washing- 
ton, at the same time giving said Heley the following check 
with the understanding that the same should be held 
122 bv Hclev until the other check cleared: 

Washington, D. C., April 14, 1928. No. —. 

I 

The National Bank of Washington, of Washingtoja, D. C. 


Pay to the order of Frank R. Heley $3,050.24, Three 
Thousand & Fiftv 24/100 Dollars, for —. 

J. J. MURPHY. 

(Endorsed:) Frank R. Heley. [Credit acct.]* Frank 

R. Helev. 

* 

i 

Defendant further testified that he did not exajnine the 
check which Heley had, nor did he see the endorsement 
thereon making the check payable to defendant; th$,t he had 
no interest in the transaction and never received 4 n y bene¬ 
fit therefrom; that the check he gave Heley for $3050.24 at 
the same time he permitted Heley to deposit the other check 
to defendant’s credit was cashed by the National Bank of 
Washington on April 20, 1928; and that this defendant 
heard nothing further about the transaction until ap¬ 
proximately three months thereafter, at which time he had 
a conference with the plaintiff at the latter’s request, at 
which time he told the plaintiff in substance the things to 
which he has testified in this case. 

i 

The Cashier of the National Bank of Washington, called 
as a witness for the defendant, being first duly sworn, testi¬ 
fied that the check dated April 14, 1928 to Frank R. Heley 
and drawn against the account of J. J. Murphy, was cashed 
by the National Bank of Washington on April 20, 1928. 

i 

Benedict McNeill, being first duly sworn, testified that in 
1928 he was Paying Teller of the Park Saving^ Bank of 


[* Stricken in copy.] 



20 


JOHN J. MURPHY VS. O. M. ADDISON. 


Washington, D. C.; that Frank R. Heley, on January 23, 
1928, cashed at the said bank the check heretofore men¬ 
tioned herein dated January 16, 1928, for $1,900.00; that 
on March 21, 192S, the said Frank R. Heley cashed at said 
bank the check heretofore mentioned herein, dated March 
12, 1928, for $2,758.00; that on April 13, 1928, the 
23 said Heley presented the check heretofore mentioned 
herein, dated April 11, 1928, for $3,050.24, and asked 
the witness to cash the same. 

The said check was then shown the witness and he stated 
that when it was presented to him it bore the endorsement 
of J. J. Murphy and that the check is not in the same condi¬ 
tion it was when presented; that an attempt has been made 
to eradicate the endorsement J. J. Murphy from said check 
and that from a close examination of the said check the en¬ 
dorsement J. J. Murphy, which has been partially obliter¬ 
ated, is still discernible; that the witness refused to cash the 
said check and that the endorsement “credit to account of 
J. J. Murphy”, now appearing on the check, was not on it 
when the same was presented on April 13, 1928, at witness ’ 
window in said bank with the request that the same be 
cashed by witness. 

William P. Nomoyle, called as a witness on behalf of the 
defendant, being first duly sworn, testified that he has been 
in the real estate business in the City of Washington for 
the past thirtv years; that Frank R. Helev from 1924 to 
the latter part of 1928, was one of his salesmen; that in 
1924 the said Heley brought the plaintiff, O. M. Addison, 
to the office of witness and introduced plaintiff as one of 
his, Heley’s clients; that from 1924 to 1928, the said Heley 
bought from the witness a number of real estate notes on 
behalf of the plaintiff; that in some cases the plaintiff went 
with the said Heley to view the property on which the real 
estate notes were secured and that in other instances where 
he bought the said notes he did not examine the said prop¬ 
erty on which the notes were secured. 

On cross examination the witness testified that he had 
been asked by the plaintiff to try to locate Heley for the 
purpose of using him as a witness, and the witness tried 
to locate Heley for the plaintiff but was unable to discover 
his whereabouts, and so notified the plaintiff. 
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24 Thereupon the defendant announced his case 
closed and the following occurred: 

The plaintiff abandoned the 6th count of the declaration 
and moved the Court to instruct the jury to return a verdict 
in favor of the plaintiff on the third and ninth copnts, which 
motion was overruled. 

The plaintiff then offered the following prayer: 

Plaintiff's Prayer No. 2. ! 

The jury are instructed that, if they find frc(m the evi¬ 
dence that the plaintiff delivered to Frank R. Heley the 
check dated April 11, 1928 in the sum of $3,050.24, payable 
to the order of the plaintiff and endorsed by the plaintiff to 
the order of the defendant, and that said Heley took the 
check to the office of the defendant and that thei defendant 
made out a deposit slip for deposit of said check in his 
account in the National Bank of Washington and delivered 
to the said Heley his pass book for the purpose of having 
the deposit of said check entered therein and that said 
Heley, either at the direction of or with the knowledge and 
consent of the defendant, deposited the check to the credit 
of the defendant in the National Bank of Washington and 
that credit in said bank was given to the defendant in the 
amount of said check and that said check was ultimately 
presented for payment and was paid by the bank upon 
which it was drawn, and which credit became subject to the 
check or other disposition of the defendant, then the plain¬ 
tiff is entitled to recover. 

Thereupon the following occurred: 

Mr. Hawken: I object to the second prayer submitted by 
the plaintiff. 

* * • • • * • 


Mr. Morgan: If your Honor please, I think you 
25 have hit the nail right on the head. It doe^ not make 
any difference who Heley was the agebt of. If 
money belonging to the plaintiff and money paid by the 
plaintiff to the defendant came into the hands of the de¬ 
fendant, for which he received nothing from tljie defend- 
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ant, the law is very well settled that an action for money 
had and received will lie. 

Whereupon the Court granted the said prayer, to which 
the defendant duly excepted. 

Whereupon the defendant offered the following prayers: 

Defendant's Prayer No. 1. 

You are instructed that one dealing with a person who 
represents himself as the agent of a third person, cannot 
rely upon the statement of the agent as proving that he is 
such agent, but must make inquiry as to the fact of such 
agency either from the principal or from such other per¬ 
son having a motive to tell the truth. Jonathan Mills Mfg. 
Co. v. Whitehurst, 72 Fed. 502. 

Defendant's Prayer No. 2. 

In order for you to find a verdict for the plaintiff in this 
case, the burden is upon the plaintiff to show by a preponder¬ 
ance of the evidence that Heley was the agent of the de¬ 
fendant Murphy and had the right to act for him in receiving 
the check for $3050.24 in the case. 

Defendant's Prayer No. 3. 

If you believe from the evidence in this case that the 
plaintiff entrusted Frank I. Heley with the sum of $3050.24 
with which to purchase a note or notes on the representation 
of Heley that he was the agent of Murphy, when as a matter 
of fact he was not such agent, and that then Heley appro¬ 
priated the money to his own use and that Murphy received 
no benefit from it, it is your duty to return a verdict for the 
defendant. 

26 Defendant's Prayer No. 4. 

You are instructed that when a fraud has been practiced 
upon two innocent persons, the innocent person making it 
possible for the fraud to be practiced is the one who must 
suffer by the fraud. 

Defendant's Prayer No. 5. 

The jury is instructed that if they believe from all the 
evidence in the case that the plaintiff had it peculiarly in 
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his power to produce the witness Heley, whose testimony 
would elucidate the transaction under consideration by you, 
then you are instructed that from the fact that plaintiff 
does not so produce the said Heley a presumption is created 
that his testimony, if produced, would be unfavorable to the 
plaintiff. Brez v. Chesapeake Beach Ry., 39 App. D. C., 38. 

Defendant’s Prayer No. 6. 

The jury is instructed that if one party to litigation has 
it peculiarly in his power to produce a witness wdiose testi¬ 
mony would elucidate the transaction, the fact that he does 
not do it creates the presumption that the testimony, if pro¬ 
duced, would be unfavorable. 

Defendant’s Prayer No. 7. 

You are instructed that if you find from the evidence that 
Heley was the agent of Addison and that Addisoii entrusted 
the check in question to Heley and that the latter induced 
Murphy to permit him, Heley, to put the check to the credit 
of Murphy in Murphy’s bank, receiving in exchange there¬ 
for a check for the same amount which Heley cajshed, then 
your verdict should be for the defendant. 

I 

The Court denied the 1st, 2nd, 3rd, 5th, 6tfi and 7th 
prayers, and the defendant duly excepted to the 
27 denial of each prayer. 

In the discussion of the 7th prayer, the following 
occurred: i 

The Court: I would be inclined to grant the seventh 
prayer, if that check had been drawn to Heley, out it was 
drawn to Murphy, Murphy not being the agent ol! Addison. 
It was put into his bank account and Heley received his 
check for a large amount. 

Mr. Hawken: Nevertheless, the principal is responsible 
for the acts of his agent. 

Mr. Morgan: There is no allegation of agency in the 
plea. There is no allegation that Mr. Heley was the agent 
of Mr. Addison. That says distinctly it was done for the 
accommodation of Heley. 

Mr. Hawken: The whole case is based on his agqncy. The 
evidence shows that instead of being the agent of Murphy, 
he was the agent of Addison, and therefore, Addison, the 
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principal, is liable for his act. If your Honor please, there 
is no affirmative evidence in this case that Murphy knew that 
check was made payable to him. 

The Court: He had it in his hand. 

Mr. Hawken: The evidence shows that Addison had been 
his client for eight years. He came into his office and asked 
him to permit him to put his check for $3050.24 to his credit 
for the purpose of collection. That was not put there as 
Murphy’s money. It was put there merely for collection. 
Murphy exchanged checks with him, and held on to this 
check until the check in the bank had cleared. That is the 
testimony in this case, uncontradicted. When the check did 
clear, and not before that time, then Murphy’s check was 
put in the bank on Fourteenth Street, the Park Savings 
Bank. 

28 The Court: Very well. The first prayer is denied 
with an exception. The second is denied. The third 
prayer is denied. The fourth prayer of defendant is 
granted. The fifth prayer is denied. The sixth prayer is 
denied. The seventh prayer is denied. Exceptions are 
allowed to all of them. 

Thereupon the defendant moved to amend his pleas to 
the third and ninth counts of the declaration to read as 
follows: “ The defendant for a further plea says he paid the 
said $3050.24 on the 14th day of April, 1928, by check, which 
check was cashed by Heley, the agent of the plaintiff, on 
the 16th day of April, 1928.” 

Whereupon the following occurred: 

Mr. Morgan: If there ever was a time when the Court 
should exercise its discretion, it is now. Not only because 
we are at the end of the trial, but in the affidavit of defense 
he says: 

4 ‘And this defendant denies that he received any con¬ 
sideration for such transactions or that he received any part 
of the money therein involved or derived any benefit there¬ 
from, but says that he acted purely and solely for the ac¬ 
commodation of the said Heley.” 

Mr. Hawken: Who was the agent of the plaintiff. 

Mr. Morgan: 

“Defendant denies that he ever had any transactions with 
the plaintiff or the said Heley concerning the sale, transfer 
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I 

or delivery of the promissory notes referred to m the said 
affidavit of merit, and he denies that he ever hacj any busi¬ 
ness transaction or transactions with the plaintiff either 
directly or through any agent concerning any matter what¬ 
soever. ’ ’ I 

Mr. Hawken: But the proof developed these facts. 

29 Mr. Morgan: They can’t wait until this stage of 
the trial. 

Mr. Hawken: Courts of justice are established to do jus¬ 
tice. We say we have not derived any use or benefit from 
the check, never received a single cent from it, tjiat at the 
trial of the case when the evidence shows this m^n was the 
agent of the other man who came in and got us to part with 
the money, and the other man got the money and we got 
nothing, I say we are entitled to consideration. They say 
the plaintiff can take $3050.24 away from us, technically, in 
contravention of justice. I say it should not be dcjne. I ask 
leave, under these circumstances, to make that amendment. 

The Court: The affidavit says this man came iiji with the 
check and asked you to cash it; that you told hiip. you did 
not have that much money*in the bank, and he ashed you to 
place it to your credit in the bank and give him yi)ur check, 
and you did that solely for the accommodation of Heley. 
You are not concerned with anybody else. 

Mr. Hawken: We didn’t know anybody else. 

The Court: You knew that he had come down wiph a check 
made payable to Murphy’s order, and it was the cjheck that 
the plaintiff endorsed to the order of the defendant. You 
charge that Heley represented himself as the agent], and that 
Heley had induced this man to buy some notes, and this 
check was in payment of it, payable to Murphy, ftfou deny 
that, and say he came and asked you to cash a check, and 
you did it solely for the benefit of Heley; that ijteley was 
not acting as the agent of the defendant; nor was said 
transaction had with Heley as such agent; that if IJeley was 
acting in the capacity of agent for anyone, he wafe not act¬ 
ing as such agent for defendant; and you deny that you 
received any consideration in the transaction or any 

30 part of the money therein involved or derived any 
benefit from it. 


4—5646a 


26 


JOHN J. MURPHY VS. 0. M. ADDISON. 


4 4 And finally defendant denies that he ever had any trans* 
actions with the plaintiff or said Heley concerning the sale, 
transfer or delivery of the promissory notes referred to in 
said affidavit of merit, and he denies that he ever had any 
business transaction or transactions with the plaintiff either 
directly or through aiiy agents concerning any matter what¬ 
soever.” 

How can you be permitted to plead that what he did, he 
did as the agent of the plaintiff? 

Mr. Hawken: If your Honor please, we never knew until 
it developed in this trial that he was the agent of the plain¬ 
tiff in this case. We never knew that until Normoyle testi¬ 
fied. We discovered it after the plaintiff had testified. We 
didn't know what his testimony was going to be, but now 
we know what it was. In view of his testimony, we say that 
Heley was the agent of this man, and being the agent of 
this man, when we paid it back to the very man that had the 
check as such agent, that it was payment to him. That is 
very similar to the Riggs Bank case. I submit, if your 
Honor please, that in view of the testimony that has de¬ 
veloped in this case, and in the interests of justice, we 
should be allowed to make this amendment, in order that an 
injustice might not be done. 

The Court: I will not permit you to amend by filing that 
plea, for the reason that it is not only inconsistent with the 
defense you set up and charge in the affidavit of defense, 
but is contrary to all the evidence of the plaintiff himself. 

To the refusal of the Court to permit said amendment to 
the declaration the defendant duly excepted. 

The Court further ruled that counsel for the defendant 
could not argue to the jury that the evidence showed Heley 
was the agent of the jolaintiff, to which action defendant 
noted an exception. 

31 Whereupon the Court charged the jury as follows: 

Ladies and gentlemen of the jury, this declaration 
is in nine counts, charging three separate transactions in 
three separate ways in each count. The first count, the 
second count, the fourth count, the fifth count, the seventh 
count, and the eighth count have to do with two separate 
transactions, six counts in all, charging in different ways, 
two separate transactions, one having to do with a $1,900 
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•check, and the other with a $2,758 check. As I explained to 
you before, during the trial those six counts were aban¬ 
doned, and so when you consider this count, you Iwill return 
a verdict on those six counts for the defendant. 

The other three counts remaining in the declaration are 
3, 6 and 9, which have to do with a $3,050.24 transaction. 
The sixth count has also been withdrawn, in addition to 
those I have referred to, and you will also returi^ a verdict 
for the defendant on that count. 

So that leaves for your consideration now onl^ the third 
count and the last one. It is for you to determine from the 
evidence and such instructions as the Court shall give you 
what your verdict shall be, whether for the plaintiff or for 
the defendant. 

The third count charges briefly that Addison sues the 
defendant Murphy for that on the 16tli day of Ajpril, 1928, 
the plaintiff delivered to the defendant, that is Addison 
delivered to Murphy, the sum of $3,050.24, for the purchase 
of a promissory note then and there belonging to the de¬ 
fendant which the plaintiff agreed to buy and the defendant 
agreed to sell; but notwithstanding said agreement and 
delivery by the plaintiff to the defendant cjf the sum 
32 of $3,050.24, the defendant refused and neglected to 
deliver to plaintiff either of the promissory notes or 
the sum of $3,050.24, or any part thereof, and although 
repeated demands have been made of defendant to return 
and repay to plaintiff the sum of $3,050.24, the defendant 
refused and still does refuse to return and repay that sum 
or any part thereof, and the plaintiff therefore claims the 
sum of $3,050.24, with interest from the date of the trans¬ 
action. 

The ninth count has to do with the same transaction, and 
charges that on the same date mentioned in the third count 
the defendant, Murphy, received the sum of $3,050.24, for 
the account and benefit of the plaintiff, and thereafter on 
demand being made upon the defendant to repay and de¬ 
liver to plaintiff said sum, he has failed and refused to do 
so, and therefore plaintiff claims judgment should be for 
him in the sum of $3,050.24. 

Now, the defense made to that by the defendant in his 
third plea to the third count of the declaration ii that the 
plaintiff did not on the date mentioned or at any time 
deliver to the defendant the sum of $3,050.24, nor any other 
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sum; that the defendant denies that he owned a promissory 
note such as referred to in the declaration, or that he agreed 
to sell any such note to the plaintiff, and says he could not 
return to the plaintiff that which he had never received. 

The reason assigned why vou should not return a verdict 
for the plaintiff on the ninth count of the declaration is 
that the defendant denies that he received in behalf of the 
plaintiff the sum of $3,050.24 for the account and benefit, 
of the plaintiff, and for further plea sets forth the circum¬ 
stances of the transaction in another plea, which part of the 
plea applicable to that transaction I will read to you. 

“That one Frank R. Helev, on the 13th day of 
33 April, 1928, requested the defendant to cash a check 
on an out of town bank for the sum of $3,050.24; that 
defendant refused to cash said check, assigning as a reason 
therefor that defendant did not have such a sum of money; 
that said Heley then requested defendant to allow him, 
Heley, to place the said check to the credit of defendant in 
defendant’s bank, and when the money represented by the 
check was collected to pay the amount thereof to him, Heley, 
to which defendant consented; that the said Heley placed 
said check to the credit of defendant in defendant’s account 
at the National Bank of Washington; that thereafter and 
upon the collection of said check, defendant gave to the said 
Heley, in whose possession said check was and by whom the 
said check representing such sum and deposited as afore¬ 
said to the credit of defendant his, defendant’s, check for a 
like amount, which said check was cashed by the said Heley 
on the 20th day of April, 1928.” 

So vou are to consider whether or not, from the evidence 
in the case, the check that was payable to the order of the 
defendant and endorsed by him to the defendant, John J. 
Murphy, was delivered to him in payment of a note belong¬ 
ing to Mr. Murphy, or whether when Murphy received the 
check and had it deposited in his account in the National 
Bank of Washington he held it there for the use and benefit 
of the plaintiff. 

In this connection and in connection with vour delibera- 
tions concerning the case, I advise you that the burden of 
proof is upon the plaintiff to make out the material allega¬ 
tions of the declaration, that is, to make out the material 
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substance of the charge therein contained by a (preponder¬ 
ance of the evidence. That is to say, that the evidence in 
support of the plaintiff’s cause of action Against the 

34 defendant must preponderate or outwejgh in his 
favor as against the evidence opposed thereto. That 

does not mean merely that the evidence in the <tase for or 
against balances, because in that situation the plaintiff 
would have failed to make out his case, but it j means the 
preponderance of greater weight of the evidence. 

You are the sole judges of the facts in this case, and also 
the sole judges of the credibility of the witnesses. If you 
believe that a witness has deliberately sworn falsely with 
respect to any material fact, considering which he could not 
reasonably be mistaken, it is your duty either to ignore such 
testimony or give it such weight as you ma^ deem it 
worthy of. 

It is not controverted that on the day stated there was a 
check for $3,050.24 endorsed by the plaintiff in this case to 
the order of the defendant; and that that check was given 
to Heley, and that that check got into the account of the 
National Bank of Washington to the credit of the defendant 
Murphy; that the check was cleared through tl^e Indiana 
bank and then there was a credit as a result of jthat check 
in Murphy’s account in the bank in that amount, lipon which 
he could check or do what he pleased with as far as the bank 
was concerned. 

You should consider whether he received that for the 
purchase of a note of that amount, or whether he received 
it to the account of the plaintiff. If he did, and delivered 
the note to the plaintiff for which that was in payment, he 
would not have to return the money to the plaintiff. 

It has been argued here and testified to that |he drew a 
check to the order of Heley, and in that way he ;hasn’t the 
money represented by the amount of the check. The pay¬ 
ment of that amount of money to Heley is not, unc'er the evi¬ 
dence in this case, a payment to plaintiff. (The law in 

35 that respect is stated in the third count of the plain¬ 
tiff: 

“If you find from the evidence that the plaintiff delivered 
to Frank R. Heley a check dated April 11, 1928, in the sum 
of $3,050.24, payable to the order of the plaintiff and en¬ 
dorsed by the plaintiff to the order of the defendant, and 
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that said Heley took the check to the office of the defendant, 
and that the defendant made out a deposit slip for the de¬ 
posit of said check in his account in the National Bank of 
Washington, and delivered to the said Heley his pass book in 
said bank for the purpose of having the deposit of said 
check entered therein, and that said Heley, either at the di¬ 
rection or with the consent of defendant deposited the check 
of defendant in the National Bank of Washington, and 
that credit of said bank was given to defendant in the amount 
of said check, and that said check was ultimately presented 
for payment and paid by the bank upon which it was drawn, 
and which credit became subject to check or disposition by 
defendant, then the plaintiff is entitled to recover.” 

You remember all the evidence with respect to the trans¬ 
action. You will remember the check was introduced, how 
it was presented to Murphy, the notation on the back of 
the check with reference to the deposit to the credit of 
Murphy, and the making out of the deposit slip and entry 
of it on the books of the National Bank of Washington to 
the credit of Murphy. 

You should consider all those facts with the prayer that 
was granted on request of defendant, which reads as fol¬ 
lows : 

“When a fraud has been practiced upon an innocent per¬ 
son, the innocent person making it possible for the fraud 
to be practiced is the one who must suffer.” 

That check was made out by the plaintiff and endorsed 
bv him to the order of the defendant. You will re- 
36 member what they did with respect to it. He says 
he did not see the check and did not have it in his 
hands, notwithstanding he made out the deposit slip and 
gave it to Heley to deposit. If there was fraud practiced 
there, who was innocent? Was it the man who made the 
check payable to the order of defendant, or was it the one 
who received the check and without looking at it deposited 
it to his credit, and then gave his check for it to somebody 
else, who subsequently cashed said check? 

Your verdict must be unanimous. You will select one of 
your members as foreman, and report your verdict to the 
Court. 
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Thereupon the following occurred: j 

Mr. Hawken: If your Honor please, I renew my excep¬ 
tions, and also to the statement that payment to Iieley was 
not payment to the plaintiff. 

The Court: You may take exceptions to whatever I have 
said. 

Be it further remembered that the foregoing comprises 
the substance of all of the testimony given and all of the 
proceedings had in the trial of said cause and that each 
of the several and separate exceptions taken t)y counsel 
for the defendant to the rulings of the Court in the course 
of the trial of said cause, as hereinbefore set ouj;, were so 
taken by counsel for the defendant then and th^re before 
the jury retired, separately and severally, and said ex¬ 
ceptions were then and there separately and severally 
duly noted upon the minutes of the justice presiding at 
the trial, and counsel for the defendant then ^nd there 
prayed the court to sign this bill of exception^, to have 
the same force and effect as if each of the said exceptions 
had been separately and severally set forth in a 
37 separate bill of exceptions, and at the request of 
counsel for the defendant the same is accordingly 
signed and sealed and made a part of the record in this 
cause now for then, this 25th day of February, 1932. 

PEYTON GORD0N, 

Justice. 

M. 85, P. 101. j 

i 

We approve of the foregoing Bill of Exception^. 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. V. MORGAN, ! 

Attys. for the Plaintiff. 
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38 In the Supreme Court of the District of Columbia. 

At Law. 

No. 76464. 

0. M. Addison, 821 Southern Building, Plaintiff, 

vs. 

John J. Murphy, 402 6th Street N. W., Defendant 

Joseph Morgan, Esquire, 

Attorney for plaintiff: 

We hand you herewith proposed Bill of Exceptions in 
the above entitled cause and hereby give you notice that 
we will submit the same to the Court for settlement or 
approval, on the 25th dav of January, 1932. 

HAWKEN & HAVELL, 

By S. McCOMAS HAWKEN, 

Attorneys for Defendant . 

Received copy of Bill of Exceptions and the foregoing 
notice this 21st day of December, 1931. 

JO. V. MORGAN, 

By HUGH H. OBEAR, 

Attorney for Plaintiff. 

39 [Endorsed:] Law. No. 76464. 0. M. Addison, 

821 Southern Bldg., Plaintiff, vs. John J. Murphy, 

402 6th Street N. W., Defendant. Bill of Exceptions. Law 
offices Hawken & Havell, Harold F. Hawken, Columbian 
Building, 416 Fifth Street N. W., Washington, D. C. Court 
of Appeals, District of Columbia. Filed Apr. 1, 1932. 
Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5646. John J. Murphy, appellant, vs. 0. M. Addison. 
Court of Appeals, District of Columbia. Filed Apr. 1, 1932. 
Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia rendered against 
the appellant, John J. Murphy, defendant below, in 
the sum of $3,050.24. The declaration contained nine 
counts, only two of which, however, were submitted 
to the jury. 

On January 23, 1928, 0. M. Addison, the plaintiff 
below, gave one Frank R. Heley a check for $1,900.00 
with which to purchase a note from the defendant 
Murphy (page 16 of the Record). The said Hpley, 
according to the testimony, did not buy any note ^rom 
Murphy but forged Murphy’s name to said check and 
had it cashed and did not turn over to the plaintiff 
any note. On March 12, 1928, the plaintiff gave the 
said Heley another check for $2,758.00 with which to 
purchase a note from Murphy. The said Heley did 
not buy any note from Murphy but again forged the 
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name of the appellant to the said check, cashed the 
same and did not turn over any note to the plaintiff. 
Then on April 11, 1928, the plaintiff gave the said 
Helev another check for $3,050.24 for the alleged pur¬ 
pose of buying another note from Murphy; that the 
said Heley before he saw Murphy presented this check 
for payment to the Paying Teller of the Park Sav¬ 
ings Bank, where the other checks had been cashed, 
which hank refused to cash the last mentioned check; 
that at the time of its presentation, the name of J. J. 
Murphy which was later obliterated appeared on the 
back of the said check (page 20); that Heley, shortly 
before the close of banking hours on April 13, 1928, 
went to the defendant Murphy and stated that he had 
a check for $3,050.24 but that he had no bank account, 
and asked Murphy to permit him to deposit the check 
in his (Murphy’s) account for collection and requested 
Murphy to give him (Heley) a check for the same 
amount which he would hold until the other check 
cleared; that the defendant Murphy handed Heley 
his bank book and permitted him to deposit the check 
in his account, at the same time giving Heley a check 
dated April 14, 1928, payable to the order of Heley 
in the same amount, which check Heley cashed April 
20, 1928, being the date the original check cleared. 
The said Heley did not buy any note from Murphy, 
the defendant, and Murphy did not endorse the check. 

It further appears that from 1924 to 1928, Heley 
had bought for the appellee Addison a number of real 
estate notes from different persons; that on some oc¬ 
casions Addison would view the property on which 
the notes were secured and at other times relied en¬ 
tirely on Heley’s judgment; that Heley had never 
bought any note from Murphy for the appellee and, 



ill fact, the plaintiff did not know Murphy and did 
not meet him until several months subsequent to the 
transaction of April 13, 1928; that at no timb did 
Addition make any inquiry as to whether or not 
Murphy had any notes for sale. 

There was no evidence in the case to show that 
Heley ever acted as the agent of the defendant 
Murphy. 

Seven of the counts in the declaration alleged that 
Heley was the agent of Murphy and the affidavit of 
merit charged that each of the three checks, including 
the one for $3,050.24, was delivered to Heley ap the 
agent of Murphy (page 6). These counts, howjever, 
after the evidence had been introduced, w^ere (with¬ 
drawn from the jury and the 3rd and 9th counts 
were submitted to the jury. 

The third count should not have been submitted 
to the jury. It was based on an alleged agreement 
of Addison to buy and Murphy to sell a promissory 
note. There was no evidence that there ever was 
such an agreement. The evidence showed that Murphy 
had no note for sale and that he never prior to that 
time had even known or seen Addison. Th^ 9th 
count was based on the theory of money had anil re¬ 
ceived. 

Notwithstanding the fact that the testimony clearly 
developed the fact that Heley in this transaction as 
well as others extending over a period of years, ^cted 
as the agent of appellee Addison, the Court refused 
to permit counsel to argue this question to the jury 
and from this refusal of the Court, among otherj rea¬ 
sons, the defendant has perfected this appeal. 
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ARGUMENT. 


Assignment of Error No. 1. 

The Court erred in granting Prayer No. 2 offered 
on behalf of the plaintiff. This prayer is as follows: 

Plaintiff's Prayer No. 2. 

The jury are instructed that, if they find from the 
evidence that the plaintiff delivered to Frank R. Heley 
the check dated April 11, 1928 in the sum of $3,050.24, 
payable to the order of the plaintiff and endorsed by 
the plaintiff to the order of the defendant, and that 
said Helev took the check to the office of the defendant 
and that the defendant made out a deposit slip for 
deposit of said check in his account in the National 
Bank of Washington and delivered to the said Heley 
his pass book for the purpose of having the deposit 
of said check entered therein and that said Helev, 

v 7 

either at the direction of or with the knowledge and 
consent of the defendant, deposited the check to the 
credit of the defendant in the National Bank of Wash¬ 
ington and that credit in said bank was given to the 
defendant in the amount of said check and that said 
check was ultimately presented for payment and was 
paid by the bank upon which it was drawn, and which 
credit became subject to the check or other disposition 
of the defendant, then the plaintiff is entitled to re¬ 
cover. 

This prayer practically told the jury to find a ver¬ 
dict for the plaintiff and did not fairly present the 
question involved for their consideration. It omitted 
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all reference to the question of agency and alfeo the 
fact that appellant at the same time he permitted the 
check to be placed to his credit had given a ch^ck to 
Heley for the identical amount, which was subsequently 
cashed by Heley. 

The prayer, we submit, was also clearly erroneous 
as applied to the 3rd count which alleged iii part 
“that heretofore, to wit, on the 16th day of [Ypril, 
1928, the plaintiff delivered to the defendant the sum 
of $3,050.24 for the purchase of a promissory note when 
and there belonging to the defendant, which the plain¬ 
tiff agreed to buy and the defendant agreed to sell 
. . There was absolutely no evidence of any 

agreement between the appellant and the appellee. 
The uncontradicted evidence showed that Murphy had 
no note for sale, and it also showed that he had no con- 
versation either with Addison or his agent Hel^y re¬ 
garding any note. Yet the court in this same con¬ 
nection charged the jury, “You should consider 
whether he received that for the purchase of a. note 
of that amount, or whether he received it to tlp.e ac¬ 
count of the plaintiff. If he did, and delivered the 
note to the plaintiff for which that was in paymdpit, he 
would not have to return the money to the plaintiff.” 
This language of the Court we say was not justified 
by the evidence and was misleading. The jury was 
told that Murphy had to deliver the sum of $3,650.24 
or a note to Addison. Murphy did not know tljat he 
was supposed to deliver a note, nevertheless, the jury 
were told that if he did not do so the plaintiff was 
entitled to recover. 

I 

The 9th and 10th assignments of error will be 
treated together. They are: 
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9th. The Court erred in refusing to allow counsel 
for defendant to argue to the jury that the evidence 
showed Heley was the agent of the plaintiff. 

10th. The Court erred in stating to the jury that 
payment to Heley was not payment to the plaintiff. 

The plaintiff’s case was ootiomed on the question 
of agency. It was his theory of the case that Heley 
was the agent of Murphy. During the trial, however, 
when the evidence showed that Healey was not the 
agent of Murphy but was the agent of Addison, coun¬ 
sel for plaintiff departed from that theory and sought 
to recover on the 3rd and 9th counts and induced the 
Court to exclude from the consideration of the jury 
the fact that Heley was acting as the agent of plain¬ 
tiff (appellee) in respect of the check of April 13, 1928. 

Heley had this check as the agent of Addison and 
when he received Murphy’s check in exchange for that 
check he received it in the same capacity. The evi¬ 
dence showed that Murphy never had any note for 
sale; that Murphy was an unknown man to Addison, 
who made no inquiry as to who Murphy was or what, 
if anything, he had for sale. Addison entrusted the 
checks to Heley and he said he did so for the purpose 
of having Heley buy notes for him, which he, Addison, 
never saw and about which he made no investigation. 
According to Addison, he permitted Heley to exercise 
his own discretion in the purchase of notes. He never 
made any inquiry to ascertain whether Heley had pur¬ 
chased anv notes with the January check. He never 
received any note, but we know that Heley did not 
buy any note from anyone with the said check because 
the testimony showed that he forged the name of de- 


fendant Murphy to the same and cashed it. Notwith¬ 
standing the fact that Addison received nothing for 
this large check, he gave Heley another check in March 
for $2,758.00 and still he received nothing to show for 
these transactions. This second check, it developed, 
was also cashed bv Helev after forging the nahie of 
Murphy thereon. Murphy, of course, knew nothing 
of these transactions and Addison, apparently, made 
no inquiry, for if he had it is inconceivable th^t the 
third transaction would ever have taken place. How¬ 
ever, three weeks after this second transaction, Addi¬ 
son gave Heley the check for $3,050.24, thus affording 
the latter, the forger and embezzler, the opportunity 
to perpetuate a fraud upon the innocent appellant 
herein. 

Did not these transactions, covering a period of 
three months, show that Heley was acting a§ the 
trusted agent of Addison, the appellee? And when 
these transactions are coupled with the numerous 
transactions as testified to by the witness Nomojde on 
page 20 of the Record, showing that Addison in 1924 
was introduced to this witness ‘‘as one of Heley’s 
clients”, and that from 1924 to 1928, Heley, on behalf 
of Addison, bought a number of real estate not^s, in 
some cases viewing the property on which the iiotes 
were secured and in other instances buying the ^xotes 
without even seeing the property, we submit tha£ the 
agency of Heley is shown and proved by the ev^ence 
conclusively. 

Yet in view of all this evidence of agency in the 
case, the Court refused to permit counsel to argijie to 
the jury that when Heley dealt with Murphy on April 
13, 1928, he was acting as the agent of the appiellee 
Addison. 
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Notwithstanding the fact that the Court excluded 
from the consideration of the jury the question of 
agency and would not permit counsel to argue that 
question to them, the Court nevertheless charged the 
jury (page 29 of the Record): “You should consider 
whether he received that for the purchase of a note for 
that amount, or whether he received it to the account 
of the plaintiff. If he did, and delivered the note to 
the plaintiff for which that was in payment, he would 
not have to return the money to the plaintiff.’’ 

There was not a scintilla of evidence in the case to 
show that Heley was the agent of Murphy or that 
Murphy knew that the check had been given Heley by 
Addison for the purpose of buying a note from him; 
yet the Court instructed the jury that unless a note 
had been given by Murphy in payment of the check 
or the money itself had been given back to Addison, 
then the plaintiff had a right to recover. Thus, the 
Court in effect charged the jury that Heley was the 
agent of Murphy, and did this on the testimony of 
the plaintiff that he had given the check to Heley for 
the purpose of buying a note. Clearly, no under¬ 
standing that Addison and Heley might have had with 
reference to the giving of the check could be binding 
on Murphy, because Murphy knew nothing of the 
understanding and was never informed regarding the 
same. Whose agent was Heley? He had to be the 
agent of one or the other and the evidence clearly 
shows that he was the agent of the appellee Addison; 
but if there was any question as to whose agent he 
was, then that matter should have been submitted to 
the consideration of the jury and counsel should have 
been permitted to argue that proposition to the jury. 
Yet, when the Court in its charge told the jury that 
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either the note or the money had to be returned to 
plaintiff, it in effect charged them that Heley w^is the 
agent of Murphy. Therefore, we were faced with a 
situation in the lower Court of the Court withdrawing 
from the jury the question of agency and refusing to 
permit counsel to argue that question, and then, with¬ 
out any evidence to support that proposition and not¬ 
withstanding all the evidence to the contrary, ^vhich 
was that Heley was the agent of appellee, instructed 
them that Heley was the agent of Murphy. If JTeley 
was not the agent of Murphy, then the purchase and 
delivery of a note to the appellee had no place in the 
trial or in the Court’s charge. 

We submit that Heley had the check as the agent 
of Addison and that when he parted with the check 
and put it to Murphy’s account and received Murphy’s 
check in exchange, he took Murphy’s check as the 
agent of Addison. The only difference between the 
cashing of the first two checks through forgeries and 
the obtaining of money on this third check was that 
Murphy unsuspectingly was imposed upon to tl|e ex¬ 
tent of permitting the check to be placed to his credit 
in his bank in order that Heley could get Murphy’s 
own check and in that way obtain the sum of money 
represented by the check which Addison had jgiven 
Heley in the first instance. The check was originally 
payable to Addison and then Addison endorsed \t like 
he had the other two checks, making it payable to 
Murphy. Murphy did not see the endorsement on the 
back of the check. Heley, according to the evidence, 
married a young woman whom Murphy’s wife had 
raised. Murphy had no interest in the check because 
he was giving his check back for the same amouiit and 
he permitted the check to be placed to his account 
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merelv as a favor to Helov, who stated that he did not 
have a bank account. Murphy had nothing to lose or 
gain, since he told Heley to hold his check until after 
the other check cleared. Murphy stated to Heley that 
he (Murphy) did not have $3,000.00 in his bank ac¬ 
count, and, therefore, Murphy’s check could not be 
cashed until the other check cleared. Murphy obtained 
no use or benefit from the check and the evidence does 
not show that a single check had been drawn against 
his bank account between April 13th and April 20th, 
the date on which the check given to Heley in exchange 
was cashed. 

The Court refused to permit counsel to argue to the 
jury the evidence in the case which showed that Heley 
was the agent of Addison, but in his charge to the jury 
(on page 29) he instructed the jury that payment to 
Heley was not payment to Addison. After the Court 
had so charged the jury, there was nothing left in the 
case for the jury to decide, which we contend was error. 

By the foregoing statement, the Court completely 
excluded from the minds of the jury evidence in the 
case showing the relations and transactions that had 
taken place between the appellee and Heley. In view 
of this instruction, the jury could not consider the 
evidence which showed that the appellant did not get 
anything through the exchange of checks, and by this 
instruction in effect told them that the appellee had 
the right to recover $3,050.24 from the appellant even 
though he received no benefit from allowing Heley to 
collect the full amount of the check through the in¬ 
strumentality of appellant’s bank. We submit that 
the appellant Murphy at least had the right to have 
the jury decide whose agent Heley really was. 


The appellee Addison did not call Heley as a wit¬ 
ness but tried to excuse this failure by having a de¬ 
fense witness say that Heley could not be founcj. The 
appellee issued no process to secure his attendance. 

i 

Assignments of Error Nos. 7 and 8. 

7th. The Court erred in refusing to grant prayer 


No. 7 offered on behalf of the defendant, 
is as follows: 



4 ‘You are instructed that if you find from tfye evi¬ 
dence that Heley was the agent of Addison and that 
Addison entrusted the check in question to Heley and 
that the latter induced Murphy to permit him, Heley, 
to put the check to the credit of Murphy in Mufphy’s 
bank, receiving in exchange therefor a check f^r the 
same amount which Heley cashed, then your yerdict 
should be for the defendant.’ 7 

8th. The Court erred in refusing to permit the 
defendant to amend his plea to the 3rd and 9th counts 
of the declaration to read as follows: “The defendant 
for a further plea says he paid the said $3,050.^4 on 
the 13th day of April, 1928, by check, which check was 
cashed by Heley, the agent of the plaintiff, on the 20th 
day of April, 192S.’’ 

After the submission of the 7th prayer, the follow¬ 
ing took place (page 23): | 

“The Court: I would be inclined to grant the 
seventh prayer, if that check had been drawn to Heley, 
but it was drawn to Murphy, Murphy not bein£ the 
agent of Addison. It was put into his bank account 
and Heley received his check for a large amount. 
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“Hr. Hawken: Nevertheless, the principal is re¬ 
sponsible for the acts of his agents. 

“Mi*. Morgan: There is no allegation of agency in 
the plea. There is no allegation that Mr. Heley was 
the agent of Mr. Addison. That savs distinctly it 
was done for the accommodation of Heley.’’ 

We contend that the 7th prayer should have been 
granted because it was based upon the evidence in the 
case, which evidence showed that instead of Heley 
being the agent of Murphy, he was in fact the agent 
of Addison. Counsel for appellee contend that we 
were not entitled to the said instruction because we 
had not alleged in the plea that Heley was the agent 
of Addison. As a matter of fact, when the plea was 
drawn, we were answering the allegations of the 
declaration and of the affidavit of merit charging that 
Heley was the agent of Murphy. 

The 3rd and 9th counts of the declaration alleged 
that Murphy had received the money on behalf of the 
plaintiff and refused and still refuses to deliver the 
said sum to the plaintiff. The burden was thus on 
the plaintiff to prove that Murphy had so received 
the monev and did so hold it, but when the evidence 
disclosed that we had paid the money represented by 
the check to the agent of the plaintiff, then the plain¬ 
tiff’s case fell, because in the transaction Addison was 
acting through his agent Heley and payment to Heley 
certainly was payment to Addison; and when the evi¬ 
dence showed that the plaintiff failed to maintain his 
case on the theory of agency, we do not see how there 
can be any merit in the contention that the statement 
in the plea that the defendant acted purely and solely 
upon the representation of the said Heley and purely 


for the accommodation of said Heley, gives the plain¬ 
tiff the right to recover notwithstanding the fact that 
Heley was the agent of the latter. At the time the 
plea was drawn, counsel for Murphy could nqt have 
known of the relationship existing between Helpy and 
Addison; but, we contend, if Murphy paid the money 
to Heley and Heley was the agent of Addisop, then 
the payment to Heley was the same as payment to 
Addison in person. 

In order, however, to meet the technical objection 
raised, we asked the Court to permit us to ame|id the 
plea as above stated, and if under the circumstances, 
the original plea was insufficient, we respectfully sub¬ 
mit that the lower Court erred in refusing to permit 
the amendment thereto. 

As we have said, the plaintiff’s declaration apd his 
affidavit of merit proceeded on the propositioh that 
Heley was the agent of Murphy and then the pliintiff 
at the trial, after the evidence was in, changed his 
position when he saw that the evidence established 
that instead of being the agent of Murphy, Heley was 
in fact the agent of Addison, the plaintiff having thus 
changed his position, we certainly should have! been 
granted the right to amend the plea, if necessary, in 
order to meet the same, which was not only in accord¬ 
ance with the evidence but in harmony with justice. 

! 

CONCLUSION 

We submit that the appellant in this case has been 
done a grave injustice. The evidence shows beyond 
dispute that the man Heley to whom Addison gave 
the check got the money represented by it, and the 
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appellee Murphy got nothing; that as soon as the 
check which Addison gave Heley cleared through the 
bank, Murphy’s check was cashed by Heley for the 
exact amount to the very penny, which sum came out 
of the same account into which the original check had 
been deposited for collection. It is passing strange 
that Addison, not having received any notes for the 
January and March checks, made no inquiry regard¬ 
ing them. If he had been in the slightest degree dili¬ 
gent, Heley would never have been in a position to 
perpetrate this present fraud upon the appellant. Any 
statements that Heley made to his principal Addison 
with respect to buying notes cannot bind the appellant, 
because he knew nothing regarding them. The ap¬ 
pellee, by dealing with Heley over four years and 
having numerous transactions with him, enabled Heley, 
when he obtained the check in question, to victimize 
an unsuspecting innocent person, and we submit in 
conclusion that it does not seem in fairness and jus¬ 
tice that one who set in motion means for the commis¬ 
sion of a fraud should be allowed to recover over 
$3,000.00 from the victim of the fraud who derived 
nothing through the transaction. 

It is respectfully submitted that the judgment of 
the lower Court should be reversed. 

Respectfully submitted, 

HAWKEN & HAVELL, 

S. McCOMAS HAWKEN, 

HAROLD F. HAWKEN, 

Attorneys for Appellant. 
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OCTOBER TERM, 1932. 


No. 5646 


JOHN J. MURPHY, Appellant, 

vs. 

0. M. ADDISON, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of the Case. 

Appellee was the plaintiff below and the appellant 
was the defendant, and they are hereafter in this bijief 
respectively referred to as plaintiff and defendant. 

The declaration was originally in nine counts *pid 
declared upon three checks, one for $1,900, dated the 
23rd day of January, 1928, one for $2,758, dated ):he 
21st day of March, 1928, and one for $3,050.24, daj:ed 
the 16th day of April, 1928. The two checks for $1,^)00 
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and $2,758 respectively purported to bear the endorse¬ 
ment of the defendant, but inasmuch as he, under oath, 
stated that the endorsements thereon were not genuine, 
the counts relating to these checks and the claim based 
thereon were withdrawn. The 3rd, 6th and 9th counts 
of the declaration related to the third check, namelv 
for $3,050.24, dated the 16th day of April, 1928. The 
third count was based upon an alleged agreement be¬ 
tween plaintiff and defendant for the purchase and 
sale of promissory notes. The sixth count alleged that 
the check for $3,050.24 was delivered to the agent of 
the defendant. This count was withdrawn. The ninth 
count was for money had and received, and in sub¬ 
stance alleged that the plaintiff delivered to the de¬ 
fendant $3,050.24 and thereafter the defendant refused 
to return or repay that sum to the plaintiff. 

With respect to the check for $3,050.24, the facts are 
as follows: The plaintiff received from the Peoples 
Home & Savings Association, of Muncie, Indiana, a 
check dated April 11,1928, for $3,050.24, and thereafter 
he endorsed the check to the order of the defendant as 
follows: “Pay to the order of J. J. Murphy” (Rec. 18), 
and gave the check to Heley for the purpose of buying 
real estate notes from the defendant (Rec. 17). He re¬ 
ceived no notes from Heley or from the defendant. 

On April 13, 1928, according to the testimony of the 
defendant (Rec. 18), Heley, who was known to the de¬ 
fendant and who had married a girl raised in his family, 
came to the defendant and asked the defendant to per¬ 
mit him, Heley, to deposit the check for $3,050.24 in 
the defendant’s bank for collection, and in turn to give 
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ok, 

nd- 


Heley a check of the defendant in a like amount, which 
Heley agreed to hold until the check for $3,050.24 should 
clear. The defendant thereupon, in his own handwrit¬ 
ing, filled out a deposit slip for the purpose of having 
the check deposited in his account in the National Bhnk 
of Washington and delivered to Heley his pass-bc 
and permitted Heley to deposit the check to the defe 
ant’s credit in the defendant’s account in the National 

i 

Bank of Washington (Bee. 19). The evidence shows 
that the check dated April 11, 1928, for $3,050.24 4us 
actually credited to the account of the defendant ^nd 
was cleared on April 16, 1928, and the proceeds were 
subject to the defendant’s check or other disposition 
(Rec. 17 and 18). The defendant testified that he did 
not take the trouble to examine the check for $3,05^1.24 
which Heley had in his hand, nor did he examine or 
attempt to examine the check or the endorsements 
thereon making the check payable to the defendant 
(Rec. 19). He claimed that he had no interest in the 
transaction and testified that he gave Heley a check for 
like amount which was afterwards paid. 

William P. Normoyle testified (Rec. 20) that Heley 
was formerlv one of his salesmen and introduced the 

v # # i 

plaintiff to him, Normoyle, as one of his, Heley’s, clients, 
and that for several years Heley bought from the wit¬ 
ness several real estate notes on behalf of the plaintiff. 
On cross-examination, Normoyle testified that the plain¬ 
tiff had asked him to locate Heley for the purpose of 
using him for a witness for the plaintiff, and that Nor¬ 
moyle tried to locate Heley for the plaintiff, but was 
unable to do so and so notified the plaintiff. 

2b 
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The defendant, in his sixth plea (Rec. 9), stated that 

in permitting* Heley to deposit the check for $3,050.24 

in the defendant’s bank account, he acted “purely for 

the accommodation of said Heley” and in his sworn 

affidavit of defense (Rec. 11) stated “that he acted 

purely and solely for the accommodation of said 

Helev” and “that he never had anv business transac- 
* •- 

tion or transactions with the plaintiff either directly 
or through any agents concerning any matter whatso¬ 
ever.” At the conclusion of the trial, and during the 
discussions and arguments of counsel concerning the 
settlement of instructions to the .jury, the defendant 
asked leave of court to tile an additional plea reading 
as follows: “The defendant for further plea says he 
paid the said $3,050.24 on the 14th day of April, 1928, 
bv check, which check was cashed bv Helev, the agent 
of the plaintiff, on the 16th day of April, 1928.” The 
Court refused to permit the amendment (Rec. 26). 

The Court granted the plaintiff’s prayer No. 2 read¬ 
ing as follows: 


“The jury are instructed that, if they find 
from the evidence that the plaintiff delivered to 
Frank R. Heley the check dated April 11, 1928, 
in the sum of $3,050.24, payable to the order of 
the plaintiff and endorsed by the plaintiff to the 
order of the defendant, and that said Helev took 
the check to the office of the defendant and that 
the defendant made out a deposit slip for de¬ 
posit of said check in his account in the National 
Bank of Washington and delivered to the said 
Heley his pass book for the purpose of having 
the deposit of said check entered therein and 
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that said Heley, either at the direction of or 
with the knowledge and consent of the defend¬ 
ant, deposited the check to the credit of the de¬ 
fendant in the National Bank of Washington 
and that credit in said bank was given tcj the 
defendant in the amount of said check and!that 
said check was ultimately presented for jpay- 
mcnt and was paid by the bank upon which it 
was drawn, and which credit became subject to 
the check or other disposition of the defendant, 
then the plaintiff is entitled to recover” 
(Rec. 21). 

and the defendant’s prayer No. 4-, reading as follows: 

4 ‘You arc instructed that when a fraud has 
been practiced upon two innocent persons, the 
innocent person making it possible for the 
fraud to be practiced is the one who must suffer 
by the fraud” (Rec. 22). 

I 

and denied the defendant’s prayers 1, 2, 3, 5, 6 and 7 
appearing on pages 22 and 23 of the Record. 

ARGUMENT. 

The undisputed facts in this case are that the lilain- 
tiIT, on or about April 11, 1928, was the owner |of a 
check for $3,050.24, drawn to his order, and that for 
the purpose of purchasing notes from the defendant he 
specifically endorsed that check to the order of th|e de¬ 
fendant, for all intents and purposes making the de- 
fendant the payee of the check. The plaintiff then 
delivered the check to one Frank R. fieley, an em¬ 
ploye in a real estate broker’s office. Heley then took 
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the check to the defendant whom he knew and with 
whose familv he was connected bv marriage. The de- 
fendant, according to his own testimony, wrote in his 
own handwriting the deposit slip to be used in de¬ 
positing the check for $3,050.24 in the defendant’s 
bank account in the National Bank of Washington, 
and handed Heley his pass book in that bank in order 
that the record of the deposit might be entered therein, 
and directed Heley to deposit the check in the defend¬ 
ant’s account in that bank. 

Although Heley had the check in his hand at that 
time, the defendant would have us believe that he 
was careless enough not to examine the check or to be¬ 
come aware of the endorsement thereon, and that he 
did not know that the check was endorsed specifically 
to his order. Whether the defendant omitted to take 
the pains to see the check or whether he actually saw 
it and the endorsement thereon does not make any dif¬ 
ference in view of the circumstances of the deposit of 
the check in his bank account. 

The facts further are that the proceeds of the check 
actually went to his credit and were subject to his dis¬ 
position and he did not at any time thereafter return or 
pay the proceeds of the check to the plaintiff, and that 
the plaintiff has received nothing of value therefrom. 

The defendant complains of the granting of plain¬ 
tiff’s prayer No. 2. We submit there was no error in 
the granting of this prayer. It is well settled that if 
a check is delivered to payee or is credited with the 
consent of the payee to his account and no value is 
given therefor, the person paying him the check is en- 
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titled to recover therefor. In other words, deliver^ of 
such check and the receipt of the proceeds therefrom 
is money had andpyeceivedy/- 

The fact that 4±&=S?3ffdid not actually endorse the 
check makes no difference. It is a payment to him 
whether he endorsed it or not. In an earlier casj in 
the District of Columbia decided bv the General Teirm, 
Osborne v . Gheen, 5 Mackey’s Rep. 189, the question 
arose as to what effect should be given to a checlj: of 
$1,925 which had been paid but had never been en¬ 
dorsed by the payee. The auditor disallowed the i|:em 
as payment because it had never been endorsed by 
the payee. Upon exceptions to the auditor’s report 
being tiled, the Court overruled the conclusions of the 
auditor and directed the allowance of the payment of 
the check, it appearing to have been paid, although it 
had never been endorsed by the payee or anybody cjlse. 
On appeal to the General Term, it was held (p. 104) : 

“The Court was also entirely right in direct¬ 
ing the allowance of the check for $1,925 which 
was paid by the bank, although it was not en¬ 
dorsed by the payee. There is no necessity at 
all for the legal operation of a payment tlhat 
the payee should endorse the paper. All that 
he has to do is to receive the money. The party 
to whom it is directed is ordered to pay so much 

monev to him.” 

* 

The foregoing decision is applicable when it is Con¬ 
sidered that by specific endorsement the plaintiff made 
the defendant the payee of the check, and the defend¬ 
ant received the proceeds therefrom. 
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The defendant in his brief (p. 5) complains of the 
following language in the charge below: 

“You should consider whether ho received 
that for the purchase of a note for that amount, 
or whether he received it to the account of the 
plaintiff. If he did, and delivered the note to 
the plaintiff for which that was in payment he 
would not have to return the monefy to the 
plaintiff.” 

There is nothing unfair in the portion quoted, either 
taken alone or in connection with all of the Court’s 
charge, which wc submit should be done. It was con¬ 
ceded by the defendant that he did receive $3,050.24, 
and the Court so stated in the preceding paragraph 
of the charge. Then the trial justice submitted to the 
jury whether the money was received for the purchase 
of a note or whether it was received for the account of 
the plaintiff; and that in the event the money was 
given for the purchase of a note, as was testified by 
the plaintiff, the defendant would be exonerated if the 
jury found that he had delivered a note to the plaintiff. 
In other words the defendant having received $3,050.24 
would either have to show the delivery of something 
of value to the plaintiff or suffer verdict against 

him. Manifestly no harm was done to the defendant 

* 

by the language in the charge. 

The remaining portions of the defendant’s brief are 
in substance directed to the claim of the defendant 
that Heley was in fact the agent of the plaintiff, and 
that the Court erred (a) in not permitting the ques¬ 
tion of agency to be discussed; (b) in not permitting 


the plaintiff to amend its plea so as to allege shell 

agency; and (c) in not instructing the jury that the 

giving of a check bv defendant to Helev was in law a 

payment to the plaintiff. Attention is invited to the 

fact that the plaintiff abandoned the sixth count of the 

declaration which alleged that Helev was the agent of 

the defendant (Kec. 21). As there was no allegation 

in any of the pleas of the defendant that Heley y T as 

the agent of the plaintiff, the question of Hel^y’s 

agency was not involved. We go so far as to state 

that even had it been alleged in the defendant pleas 

that Heley was the agent of the plaintiff, the giving- 

back to Helev bv the defendant of defendant’s clibck 
» * 

for $3,050.24 would not relieve him of his responsi¬ 
bility to respond to the plaintiff. The check was made 
payable by a specific endorsement to the defendant, 
and nowhere is there any proof that Heley had [the 
authority to receive back a check from the defendant 
for the same amount. We submit, therefore, that it 
was not proper for the defendant’s counsel to discuss 
to the jury the question of the alleged agency of Heley. 
There is no allegation in the pleas that Heley \^as 
agent of the plaintiff and the issue was not raised. 

The refusal of the Court to permit an amendment 
of defendant’s pleas is not the subject of appeal; i{ is 


a matter of discretion unless, of course, that discre¬ 
tion is abused, which is not so in the instant case. The 

7 I 

Court very properly refused to permit the defendant 
to hie a plea which alleged that when he gave back to 
Heley the defendant’s check for $3,050.24, such pay¬ 
ment was made to Heley as the agent of the plaintiff. 
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In his sworn affidavit of defense the defendant stated 

that he acted in the transaction “purely and solely 

for the accommodation of said Heley” (Rec. 11) and 

further that “he denies that he ever had any business 

* 

transaction or transactions with the plaintiff either di¬ 
rectly or through any agents concerning any matter 
whatsoever” (Rec. 11). 

Conclusion. 

Stated in simple terms, this, case is one where the 
defendant received from the plaintiff a check for 
$3',050.24, which by specific endorsement was made 
payable to the defendant, the proceeds of which check 
were -credited to the account of the defendant in the 
National Bank of Washington, subject to his disposi¬ 
tion, for which sum the plaintiff has received nothing 
of value, lior has ever been reimbursed. 

It follows, therefore, we respectfully submit, that 
the judgment below should be reaffirmed. 

CHAS. A* DOUGLAS, 

JO. V. MORGAN, 

Attorneys for Appellee. 
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